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Many states have statutes authorizing school , 
o indemnify their employees against financial liability to 
iming injury on school property or in schcol-^related 

Some statutes specifically permit the district to secure 
or this purpose. Relatively few states, however, require 

of protection, A few comprehensive mandatory statutes, 
se in Illinois and New Jersey, cover not only financial 

all other expenses incurred in contesting such claims, . 
tion statutes do not, of course, cover acts of malfeasance 
neglect of duty, although New Jersey provides for legal 

criminal cases where the accused is not convicted, and 
mits reimbursement in such cases, Massachusetts limits 

actions for negligence but otherwise provides a good 
tatute, (Author/JG) 



* Documents acquired by ERIC include many informal unpublished /* 

* materials not available from other sources, ERIC makes every ef fop^l * 

* to obtain the best copy available, Nevertlxeless , items of marginal j * 

* reproducibility are often encountered and this affects tlie quality | * 

* of the microfiche and hardcopy reproductions ERiC makes available ^ 

* via the ERIC Document Reproduction Service (EDRS) , EDRS is not * 

* responsible for the quality of the original document. Reproductions * 

* supplied by EDRS are the best that cam be made from the original, ^ 



cv? ^^gal Memorandum 

NATIONAL ASSOCIATION OF SECONDARY SCHOOL PRINCIJ>ALS 

■1904 Association Drive-. ' . Reston. Va. 22091 



f OPVHlOHll D MAHWtAl BY MICRO 
F?CHE ONLY MA.. BMNCWANUn.W 



iNGUNOf « AGWEfVf NTS WITH THt NA 
nONAL 'NST.TUTE O. FDUCATlON 
; T HE ^ « r P«ODUC T .ON O U T S , D L 
THt E«'C SYSTFM WEOUtWES ^n«^^.. 
b.ON OF THE COPYRIGHT OvVNt » 



oo 



us OEPARTMENTOF HEALTH, 

' EDUCATION ft WELFARE . ^ 

' NATIONAL INSTITUTE OF 
EDUCATION 

THIS DOCUMENT MAS BEEN REPRO- 
DUCED EXACTLY AS RECEIVED FROM 
THE PERSON OR ORGANIZATION ORIGIN- 
ATING IT POINTS OF VIEW OR OPINIONS' 
STATED DO NOT NECESSARILY REPRE- 
SENT OFFICIAL |JATlON AO. INSTITUTE OF 
EDUCATION POSITION OR POLICY 



January 19 7 7 



Concerning . 

STATyrORy, PROTKCTLON FOR PRINCIPALS 
Part II - ProtectLon Against Tort Liability 



Secemd only to job security for many educators is the need for protection 
against financial liability to pei^sons claiming injury on school property, 
or in school-related activities. Rej^ent years .have witnessed greatly in- 
creased public awareness of the poss ibi-li t ies of such legal - action . We all 
hear daily of the negligence claims arising from automobile accidents and 
malpractice claims in the medical field. 

Wliile the actual number and size of ^awards in education-related cases has 
not grown substantially, the aumber of suits threatened and initiated has 
been sufficient to ^ause many edVicators to have s leepless nights. Even if 
the claim is frivolous, it^will often require engaging a^ylawyer to defeijd 
against it, ari expense which\in itself ^ixi\ be 'more than negligible. 



Insurance Protection 
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The primary response . to th^. threat of liab ility 'for legal damages has been 
the development of ^ insurance coverage. NASSP its'elf piorieejred in this effort, 
securing its firs f policy in 1969. Since that/time, all member;s have^been . 
automatically entitled to broad-scale protection against damages of up to 
$360^,000, as well as reimbursement of the reasonable costs of legal defense. 



Ma-ny principals, and other ^educational administrators have additional pro- 
tection through insurance provicled by state associations or their own school 
districts. In many districts, too, principals are afforded legal defense by 
school district counsel, especially where -the district itself is a "party de- 
fendant along with the principal and other district ,employees, and where all 
are sued in their official capacities. 
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NevLTthbltiSs, many |p r i iu:ipa Is and otlior educators are not offered such 
protectlori th rou^h I the L r <,^1istrict8 and the costs of insurance coverage 
are rls^inK rapidly/ Most school, districts which provide insurance, pro- 
tee tjron la re not re/iuir^d Xo^^doj so, and With increasing fiscal pressuyes 
upon thek. It will/ not be* stitp'r Ing if many begin to withdraw such,'pro- 
.tectlon ..'\ 

' AccordineUy, prinJipals and other educators in many s,tates may want to 
•Ncohslder Vhe des il-a^ 11 1 Cy of seeking/additional protection against fi- 
nancial llabil Ltyf prising f rom Joby?cla ted legal claims through state 
leg is la t la 

' Mandatory Wrsus j Permiss ive Legislation 

Many, s tatesl havejstatutes 'authorizing school clistricts to indemnify tlio/ir 
employees. I Sometimes the statutTe speci f ically i^rovides that the school 
district mat secLre insurance for this purpose. Relatively f ew hov;ever , 
require thei^ to fc)rovide. either kind of protection.* (See box below.) 



^tia^ es with Mandatory "Save Harmless" Statutes 



Types of Covei 



A few of the m* 




('al . f ornia 
(!on lecticut 
low 1 

Till ino is 
IS sachuse t ts 



Nevada ^ 
New Jersey' 
New York 
Oregon* 
Texas ** 



Defense of employees is discretionary 
Limited to motor , vehicle claims 
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jt compreheasive mandatory statutes' cover not only financial- 
damages which lay be awarded against employees, but all other expenses > which 
may be incurred in defending against such claims. The Illinois statute 
quoted below i^ a good example of this kind of la\^, including not only negli- 
gence claims bi|t those arising from alleged violation of civil rights as well. 
Note that it cq|v'ers not only supervisors and teachers, but also student 
teachers 



Illinois Sec. 34-18.1 Protection from suit 



The board Sf education shall insure or indemnify and protect 
the board, any member of the board or any agent, employee, 
teacher, student teacher, officer or member of the supervisory ^ 
staff of the school district against financial .loss and expense, 
including teasoneible legal fees and costs arising out of any 
clalnu demahd, suit, or judgment by reason of alleged negli- 
.gencd^. allelyed violation of civil rights occurring on or after 
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^'^of)ti'n}}}or b , 19(^7, ov al U^qod wrongful .i^.i lytni 1. 1 i ii'-j in ik^^ith 
or bodilii injury to any i>t'rr>un or acoidontal y.i^z/jf/t* to or 
dostruotion of property, within or without thi\ so}]oo I . prtymi sot; , 
providod such board luoadjor, aqont , tJinployoo, tt:\;^aohor, :^tudont ,^ 
tcachor, ofticor or mcnd^or of the supervisory staffs at the ti'iiK' 
of the occurrence was actimj under the eli rection of the boat d 
within the course or scope of his dut*ics. 

f nclemni f Lcation stiatuteis do not, of course, cover act:s\or malfeasance or 
wi.lLfui and wanton neglect of duty. Some further 1 i mi t\ the ■ area of-iai- 
demnity such as to injuries resulting frnm care of property, or from use 
of motor vehicles (Texas). 

Some states* have also limited the amount of damages for which they will 
be liable (Wisconsin). In such cases it is possible tiiat \tlie ind i v i djiiti I 
might be held liable excess of the statutory limit. 

Only a few of the mandatory statutes specifically require Ic^gal defense 
to be provided by the schc^ol district, or for indemnification^ of such 

CO'S'tS'. 



Others make legal defense discretiona: -/ith the board, or do yno t men t ion 
it at all, leaving room for question v, or such expenses wi.M be covered. 
Tlie state ol New Jersey provides for Ic iefense costs even \n the casie 
of criminal actions, if the accused is n onvicted. \ 



New Jersey Sec. 18A:16-6 Inde 
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nity of Officers and Employees 



Against Civil Actions 

Whenev%jc any civil aqtion has\ been or shall be brought against 
any person holding any officeY^osition or employment under the 
jurisdiction of the board of education, including any student 
teacher, for any act or omission arising out of and in the course 
of the- performance of the duties as such office, pas it ion ,■ employ- 
ment or student teaching, the board shall defray all costs of 
defending such action, including reasonable counsel fees and 
expenses , together with costs of appeal, if any, and^ shall save 
harmless and protect such person from any financral loss result- 
ing Therefrom; and said board may arrange for and maintain appro- 
priate insurance to cover .all such damages, losses and expenses . 

> Sec. ISA: 16-6.1 Indemnity of Of-ficers and Employees in Ce.rtain 
Cri minal Ac t ions 

Sfiould any criminal action be Ir.stituted against any such -person 
for any such act or' omission and. s/iould sufh proceeding be dis- 
missed or result in a final disposition in favor of ^ such person, 
vhe board of educati'on shall reimburse him for the costs af ^de- 
fending such proceeding , includi-ng reasonable counsel fees and 
expenses' of the original *hearina or trial and all appeals. ' ■ 
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•Tlio state of Floritla has only roccMitly onacLotI an interesting; statute con- 
cerning the ci^ntrol of conduct, a par.t of which limits the liability of^ 
teachers and principals for actions taken under the law. 

Sec. 232.275 Florida Statutes 

Liahilit^j of teacher or principal. — Except in the case' at 
excessive force or cruel and unusual punishnKi^nt a teacher or 
other member of thi instructional statt', a principal or his 
designated representative , or a bus\driver shall not be civilly 
or criminally liable for any action carried out in conformity 
with the state board and district school board rules regarding 
the control, discipline , suspension, and expulsion of students . 

I Another section of the new act authorizes legal service to be provided by 

: school districts to officers and employees charged with civil or criminal 

actions, provided they are successful in defending against the action. 

This portion of the statute, however, is permissive rather than mandatory. 

Massachusetts limits coverage to actions for negligence, but provides a 
i. goad model of a clear mandatory statute. 

-J 

, Massachusetts ^ Chapter 41, Gen. Laws, Sec. IQQ(c) (1970) 

...a city, town or regional school district shall ... indemni fy 
any person in the employ of its school department ... for expenses 
or damages sustained by him by reason of an action or claim 
against him arising out of his negligence 

Chapter 71, Sec, 38(L) was added in 1971, authori zing local governments 
and school districts ,to purchase insurance in order to fulfill the above 
obligation . * ^ . 

Conclusion and Recommendations 

Members in each state should find out what, i f • any , statutory protection 
against personal liability is provided in their state. If-it is deficient, 
* enactment of a more complete "save harmless" statute might be a good choice 
as an immediate legislative goal. Obviously, a mandatory statute covering 
both damages and legal defense is best. If this is not attainable, however, 
even a permissive statute will provide the basis for negotiation of needed 
protection as an employment benefit in your district. In light of the. 
rising costs of group liability insurance policies, your national association 
urges state-by-state reviews of this increasingly serious, s ituation to be 
followed by an appropriate' course of action. 
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